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36 C.F.R. PART 800—PROTECTION OF HISTORIC PROPERTIES
Subpart A—Purposes and Participants
§ 800.1 Purposes.

(a) Purposes of the section 106 process. Section 106 of the National Historic Preservation Act
requires Federal agencies to take into account the effects of their undertakings on historic
properties and afford the Council a reasonable opportunity to comment on such undertakings.
The procedures in this part define-establish how Federal agencies meet-will fulfill these
statutory respons1b1ht1es The section 106 process seeks—teeeeemmedateh{steﬂe

: aghfacilitates consultation
among the agency ofﬁ01al and other partles W1th an 1nterest in the effects of the undertaking
on historic properties;-commenecing-at-the-earlystages-of projectplanning. The consultation
process must be conducted reasonably, bearing in ' mind the purpose and need of the
undertaking and, where relevant, the goals of the project applicant. The goal of eensultation
the section 106 process is to identify historic properties potentially affected by the
undertaking, assess its-the undertaking’s effects, and-seekwaysidentify reasonable mitigation
measures to aveid; minimize-or-mitigate-any-address adverse effects on historic properties_to
achieve the goals of the agency or project applicant, and to‘meémorialize the measures
adopted to address adverse effects ot the agencysefficial’s determination that other
considerations outweigh effects on histotic preservatien.

(b) Relation to other provisions of the act. Section 106 is related to other provisions of the Aact
designed to further the national policy of historic preservation. References to those
provisions are included in this part to identify circumstances where they may affect actions
taken to meet section 106 requirements. Such provisions may have their own implementing
regulations or guidelines and are not intended to be implemented by the procedures in this
part except insofar as they relate to the section 106 process. Guidelines, policies, and
procedures issued by other agencies, including the Secretary of Interior, have been cited in
this part for ease of aceess and are not incorporated by reference.

(c) Timing.

(1) In general. The agency official must complete the section 106 process “prior to the
approval of the expenditure of any Federal funds on the undertaking or prior to the
issuance of any license.” This does not prohibit the agency official from conducting or
authorizing nondestructive project planning activities before completing compliance with
section 106, provided that such actions do not restrict the subsequent consideration of
reasonable mitigation to address alternatives-to-avoid; minimize-ormitigate-the
undertaking's-adverse effects on historic properties. The agency official shall ensure that
the section 106 process is initiated early in the undertaking's planning, so that a-bread

range-of alternatives-mitigation may be considered during the planning process for the
undertaking.

(2) Default timelines and agency control.
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(1) In general. Section 106 charges the agency official with “tak[ing] into account the
effect of the undertaking on any historic property.” The agency official will consider
the comments of other parties, as provided for in this part, to inform the decision
related to the undertaking and to fulfill its Section 106 responsibility. Section 106 is
procedural and does not impose any substantive historic preservation outcomes or
obligations, nor does it restrict the scope of permissible decisions available to the
agency official. The agency official must consider an undertaking’s effects to historic
properties, while balancing the nation’s interest in historic preservation with its other
interests, such as economic development.

(i) Agency control over deadlines. The agency official may alter any deadline in this
part, to be shorter or longer, by:

(A)Notifying an individual or entity regulated by that timeline by letter: or

(B) Where such deadline affects the publie at large, publishing such alteration, e.g..
on the agency’s website.

(C) As part of the agency’s obligation to engage indeasoned decisionmaking, such
letter or publication shall briefly explain the reason for such alteration of the
deadlines. Such reasons mavy include any factors oriconsiderations that detail the
outweighing of any interests to proteet.historic propertics that may be affected by
the undertaking.

(i) Whenever the ageéncy official shortens.d deadline that applies to the Council, it
shall explain in such letter the reasons for doing so and how the resulting timeline
fulfills the agency official’s statutory obligation to “afford the Council a reasonable
opportunity todcomment with regard to'theé undertaking.”

§ 800.2 Participants in the Section 106 process.

(a) Agency official. The federal official responsible for meeting the statutory obligations of
“tak[ing] into aceount the effectiof the undertaking on any historic property” and
“afford[ing] the Council a reasonable opportunity to comment with regard to the

undertaklng,” consistent Wlth the procedures in

}%eemmﬁl—&eeefdaﬁeﬁ&ﬂa—s&bp&ﬂ—&eﬁthls part The agency ofﬁ01al has

approval authority for the undertaking and can commit the Federal agency to take all
necessary actions to ensure section 106 compliance as it relates to appropriate-actionfora
specific undertaking-as-aresult-of seetion106-complianece. For the purposes of subpart
DE of this part, the agency official has the authority to commit the Federal agency to any
obligation it may assume in the implementation of a program alternative. The agency
official may be a State, local, or tribal government official who has been delegated legal
responsibility for compliance with section 106 in accordance with Federal law.

(1) Professional standards. Section 112(a)(1)(A) of the Aact requires each Federal
agency responsible for the protection of historic resources, including archeological
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resources, to ensure that all actions taken by employees or contractors of the agency
shall meet professional standards under regulations developed by the Secretary.

(2) Lead Federal agency. 1f more than one Federal agency is involved in an
undertaking, seme-or-all-the agencies may-shall designate a lead Federal agency. by
e- mail, letter, or other means, which shall identify the appropriate official to serve
as the agency official who shall act on their behalf, fulfilling their collective
responsibilities under section 106. If such agencies cannot agree on a lead Federal
agency within 15 days of an applicant providing notice of the proposed
undertaking, then any affected person can submit in wiiting a request that the
Council designate a lead Federal agency. If an undertaking.is initiated by the
federal government, any agency involved may sdbmit such axequest to the Council
at any time. Upon receipt of any such requestathe Council shalbappoint a lead

Federal agency W1th1n 15 davs%es%Fedeml—agene}es—ﬂaat—deﬂet—deS@%at%a—lead

(3) Use of contractors. Consistent-with-appheable-conflictof interestlaws£The

agency official may use the services of applicants, consultants, or designees to
prepare information, analyses and recommendations under this part. The agency
official remains legally responsible for all required findings and determinations. If a
document or study is prepared by a non-Federal party, the agency official is
responsible for ensuring that its content meets applicable standards and guidelines.

(4) Coordination with.other lawsConsiitation. The agency official should coordinate

the sectlon 106 process, to the extent practlcable Sh-&H—l—H*f@-l—V%t—h%GGﬁSﬁ-l—H—Hg

aﬁd—eeefdmated—wnh ether—the requlrements ef—m other statutes as apphcable Sﬂeh
asincluding the National Environmental Policy Act (NEPA), the Native American
Graves Protection and Repatriation Act, the American Indian Religious Freedom
Act, the Archaeological Resources Protection Act, the Endangered Species Act, and
agency spec1ﬁc leglslatlon such as Section 4( ﬂ of the Department of Transportatmn

(b) Council. The Council issues regulations to implement section 106;- and provides
guidance and advice on the application of the procedures in this part;and-generally
eversees-the-operation-of the seetion106-proeess]. The Council also consults with and
provides comments to agency officials on individual undertakings and programs that
affect historic properties.

(1) Council entry-intoparticipation in the section 106 process. As detailed in this part,
each agency shall provide When-the Council determines-thatits-invelvementis

neeessary-to-ensure-thatthe opportunity to comment on each undertaking. The
Council does not have to provide comments on each undertakingpurpeses-of
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Cr1ter1a gu1d1ng Counc1l de01s10ns to en%er—ﬂ&%seeﬁeﬂ—lr%—pfeeessprowd
comments are found in appendlx A to th1s part —"Ph%@etmeﬂ—w&ﬂ—dee&me&t—&ha{—ﬂ&e

(2) Council assistance. Participants in the section 106 process may seek advice,
guidance and assistance from the Council on the application of this part to specific
undertakmgs 1nclud1ng the resolutlon of dlsagreements—whether—er—net—th%Geﬂﬁeﬂ

(c) Consulting parties. The following parties may have consultative roles in the section 106
process.

(1) State historic preservation officer. The State historie preservation-officer (SHPO)

. he i c the S Lits oif " . C thoteelilral
heritage-In accordance with . section 101(b)(3) of the act, the State historic

preservation officer (SHPQ) advises and assists Federal agencies in carrying out
their section 106 responsibilities and cooperates with such agencies, local

governments and organizations and individuals to ensure that historic properties are
taking-taken into consideration atal-evels-efin planning and development.

(i) SHPO Participation where there has been tribal assumption of SHPO
responsibilities. ¥ Where an Indian tribe has assumed the section 106
responsibilities funetions of the SHPO in-the seetion106-process-forundertakings
on tribal lands pursuant to section 101(d)(2) of the Act, consultation for
undertakings occufring on tribal land or for effects on tribal land is with the tribal
histeric preservation officer (THRO) for the Indian tribe in lieu of the SHPO.
Section 1.01(d)(2)(D)(ii1) of the Act authorizes owners of properties on tribal
lands which.are neither.owned by a member of the tribe nor held in trust by the
Secretary for the benefit of the tribe to request the SHPO to participate in the
section 106 process in addition to the THPO. Tthe SHPO shall also participate as

a consulting party if the undertaking takes place on tribal lands but affects historic
propertles off trlbal lands, if requested by the agency 0fﬁc1al or the tribein

(i1) Undertakings involving more than one State. 1f more than one State is involved
in an undertaking, the involved SHPOs may agree to designate a lead SHPO to act
on their behalf in the section 106 process, including taking actions that would
conclude the section 106 process under this part.

(2) Indian tribes and Native Hawaiian organizations. 1t is the responsibility of the
agency official to make a reasonable and good faith effort to identify Indian tribes
and Native Hawaiian organizations that should be consulted in the section 106
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process and invite them to be consulting parties.

(i) Consultation on tribal lands.

(A) Tribal historic preservation officer. For an Indian tribe that has assumed
the responsibilities of the SHPO for section 106 on tribal lands under
section 101(d)(2) of the Aact, the tribal-historie preservation-officer { THPO)
appointed or designated in accordance with the Aact is the official
representative for the purposes of section 106. The agency official shall
consult with the THPO in lieu of the SHPO regarding undertakings
occurring on or affecting historic properties on tribal lands.

(B) Tribes that have not assumed SHPO functions. When an Indian tribe has
not assumed the responsibilities of the SHPO for section 106 on tribal lands
under section 101(d)(2) of the Adct, the agency official shall consult with a
representative designated by such Indian tribe in addition to the SHPO
regarding undertakings occurring on or affecting historic properties on its
tribal lands. Such Indian tribes have the same rights of consultation ase
ceneurrence-that the THPOs are given throughout subpart B of this part,
except that such consultations shall be in addition to and on the same basis
as consultation with the SHPO.

(i1) Consultation on historic properties of significance to Indian tribes and Native
Hawaiian organizations. Seetion 06 )(B)ofthe-actrequirestThe agency
official t6-shall consult with any Indian tribe or Native Hawaiian organization
that attaches religious and cultural significance to historic properties that may
be affected by an undertaking consistent with the definition of “historic

propertv” .36 CFR 800 16(3). —"Pths—rethfeme&t—aﬁﬁhes—reg%d{ess—ef—rhe
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EA) An Indian tribe or a Native Hawaiian organization may enter into an
agreement with an agency official that specifies how they will carry out
responsibilities under this part, including concerns over the confidentiality of
information. An agreement may cover all aspects of tribal participation in the
section 106 process, provided that no modification may be made in the roles of
other partles to the sectlon 106 process Wlthout thelr consent. An—&greemeﬁt—may

(3) Representatives of local governments. The agency official may invite a/
representative of a local government with jurisdiction over the area in which the
effects of an undertaking may occur is-entitled-to participate as a consulting party.
Under other provisions of Federal law, the local government may be authorized to act
as the agency official for purposes of section 106.

(4) Applicants for Federal assistance, permits, licenses, and other approvals. An
applicant for Federal assistance or for a Federal permit, license, or other approval is

entitled to participate as a consulting party.-as-defined-in-thispart—Theageney-official

may-autherize- Aan applicant or their designee may also greup-efapphicantsto
initiate early consultation directly with the SHPO/THPO and others, consistent with §
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800.7(a), but the agency remains legally responsible for all findings and

determ1nat10ns charged to the agency ofﬁc1a1 —"Ph%&geneyue#ﬁe}al—shalfl—ne&fy—the

(d) The-Ppublic participation at agency discretiof.—

(1) Authorization to initiate public partiéipation at agency discretion. Consistent with
Section 106 of the NHPA, an agency may provide the public with an oppertunity to
participate at any point in the Section 106 process. Thé agency has exclusive
discretion to determine the usefulness of public parficipation, including, e.g., as
necessary to resolve communityaconcerns. The agency shall consider how offering an
opportunity for public participation is.balanced againstithe cost of other values, such
the public interest.

H(2) Nature of involvement. In determining whether and how to solicit public

involvement, Fhe-views of the publie arc essential-te-informed Federal
decistonmiaking in-the-seetion 1H06-preeess—tThe agency official shall seek-andmay
consider, among other things,.-the-viewsetthe-public-ina-manner-thatrefleets the

nature and complexity of the undertaking and its effects on historic properties;; the
likely interest of the public in the effects on historic properties; the likely utility of
publiéuinyvolvement; any delays‘thatimay be eteated by the process of seeking public
comment;; confidentiality concerns of private individuals, and-businesses, and tribes:;
and the relationship of the Federal involvement to the undertaking.

2)(3) Providing notice and information. The agency official mustmay, exeept-whereas
appropriate-to-proteet confidentiality-concerns-of affected parties, provide the public
with information about an undertaking and its effects on historic properties and seek
public comment and input. Members of the public may also provide their views on
their own initiative.f6+ Tthe agency official shall determine how much weight to
assign such views. and when and how to incorporate them into the eonsiderin
decisionmaking process.

3)(4) Use of other agency procedures. The agency official may use the agency's

procedures for public involvement under the National Environmental Peliey
AetNEPA or other programrequirements-intiensources of law to solicit public
commentpublic-invelvementrequirements-in-subpart B-ef thispart, if they provide, in

the agency official’s judgment, adequate opportunities for public involvement
consistent with this subpart.
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Subpart B—The Section 106 Process

§ 800.3 Determining Whether There is an Undertakingknitiation-of-the-seetion106-proeess.

(a) Establish undertaking. The agency official shall determine whether the proposed Federal
action is an Federal undertaklng Wthh section 106 analvs1s is requlreda&deﬁﬁed—m

(1) An action is a Federal undertaking for the purposes ofiSection 106, and thus, further
analysis under this Subpart is required, when:

(1) It is carried out by or on behalf of an agency of the Federalhgovernment;

(i1) It is the action of a third party fundedy the Federal government, and falls under
the direct or indirect jurisdiction of a Federal agency: or

(111) A third party is taking action that requiresia licensef permit or approval from the
Federal government, subject to the limitations to'Federal jurisdiction over a third
party’s action, such asavhete a permit, license, or approval is merely a but-for
cause of such action, which does not convert itinte a Federal undertaking.

(2) Procedural obligations under Section 106 do.not apply under the following
circumstances:

(1) When.the action or decision will nots€sult in final agency action under the
Administrative Procedure Act, see 5 U.S.C. § 704, or other relevant statute that
also includes a finality requirement;

(i1). When the propeséd activity or.decision 18 exempted from review under section
106 by law:

(ii1)) When review under section 106 would conflict with the requirements of another
provision of law:

(iv).In circumstances where Congress by statute has prescribed decisional criteria with
sufficient completeness and precision such that the agency official retains no
residual discretion to alter its action based on the consideration of the results of a
sectionhl 06 review:

(v) For State or local governmental actions, including where the state or local
government is exercising delegated federal authority to act or to issue a license to

a third party:

(vi) For actions funded by federal grants where the federal government does not retain
control over how. to whom, or why the grants are disbursed;

(vii) For actions merely subject to a federal veto, but not requiring affirmative
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Federal approval in the form of a license, permit, or other form of formal

approval;
(viii) When the proposed action is an action for which another statute’s

requirements serve the function of agency compliance with the Act;

(ix) For actions with no or minimal Federal funding, or with no or minimal Federal
involvement where a federal agency cannot control the eutcome of the project. A
but-for causal relationship is insufficient to make an.ageney responsible for a
particular action and thus, does not by itself convert that action into a Federal
undertaking within the meaning of the language‘of the.Act.

(3) In determining whether a proposed project constitutes an undertaking for which
section 106 review applies. the agency offi¢ial will consider only the action or project
over which the agency has discretion and eontrol to approve, fund, or.otherwise
authorize.

(b) Potential to cause effects. 1f the agency official determings the proposed action is an
undertaking, the official shall determine whether it iS\adtype of activity that has the
potential to cause effects on historie.properties.

(1) No potential to cause effects. If the undertaking is a type of activity that does not
have the potential to cause effects on historic properties, assuming such historic
properties were present, the agency official has no further obligations under section
106 or this part.

(2) Program alternatives. 1f the review of the undertaking is governed by a Federal
agency program alternative established under § 800.14(b) of this part after [date of
promulgation], aFederal agéney program alternative in existence before [date of
promulgation].or a programmatic agreement in existence before January 11, 2001, the
agency official shatbmay follow the program alternative.

(c) Coordinate with other reviews. The agency official should coordinate the steps of the
section 106 process, as appropriate; with the overall planning schedule for the
undertaking and with any reviews required under other authorities such as the National
Environmental Policy Act (NEPA), the Native American Graves Protection and
Repatriation Act, the American Indian Religious Freedom Act, the Archaeological
Resources Protection Act, the Endangered Species Act, and agency-specific legislation,
such as section 4(f)of the Department of Transportation Act. Where consistent with the
procedures in this subpart, the agency official may use information developed for other
reviews under Federal, State, or tribal law to meet the requirements of section 106.
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) (a) Preparation of Reportldentify-historic-properties. If the agency official

determines the project is a Federal undertaking pursuant to § 800.3(a)(1) and that it has
the potential to cause effects, the agency official shall prepare a “Section 106 Report.” In
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preparing such a report:Ba

agency official shall take into account (although the agency official need not
exhaustively document) past planning, research and studies;; the- magnitude-and

on a
O 5 Cl C

(2) Include background research from publicly available eparchival sources:

(3) Solicit input from consulting parties:

(4) Conduct sample field investigations and fi€ld surveys as.necessary to identify and
evaluatedistoric properties. or to assessfalternatives, taking into account reasonable
considerations and factors like the cost and time of doing so:

(5) Establish by regulation, guidanee, or other means, time limits within which the above
workmeeds to be completed, eitheriin general or as to a specific project;

(6) Engage 1n early consultation pursuant to'§ 800.7(a) with some or all consulting
parties when, in the agency official’s judgment, such early consultations would be
helpful to the preparation of théwreport and not unduly disruptive to the section 106
process or the timeline of the overall project;

(7) Take into account the deadlines imposed pursuant to section (5) above considering
the magnitude and‘nature of the undertaking and the degree of Federal involvement,
the nature and extent of potential effects on historic properties, and the likely nature
and location of historic properties within the area of potential effects; and

te)-Rely on the Secretary's standards and guidelines for identification and also consider other

applicable professional, State, tribal, and local laws, standards, and guidelines, as
appropriate.

(8)

(b) Contents of Report. The Section 106 Report shall provide a concise analysis that includes
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the following:

(1) Determine and document the area of potential effects, as defined in § 800.16(d).

(1) The agency official shall document how he drew reasonable and manageable lines
regarding the consideration of effects that are remote in time or place.

D(2) Identify historic properties, if any, within the area of potential effects.

rehg&eus—aﬂd—eu}tufal—srgmﬁeaﬁee to 1de&‘&ﬁed—propert1es that are ehglbleaﬁd
guided-by the Secretary's-standards-and-guidelines for or listed in evaluation;-the
National Register. The agency official shall determine whether the property is
eligible for the National Register by applyingapply the National Register criteria
(36 CFR part 63) to properties identified within the area of potential effects that
have not been previously evaluated for National Register eligibility. The passage
of time, changing perceptions of significance, or incomplete prior evaluations
may require the agency official to reevaluate properties previously determmed
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(3) Evaluate whether the project will have adverse effects on these historic properties.

(1) Apply crlterla 0f adverse eﬂect {&eeﬂsu{taﬁerkw%eh—ﬂ&%HPQ#HP@—aﬂd—aﬂy

srgmﬁe&ﬁe%te&demrﬁed—lﬂs%eﬂeprepemes—ﬂhe agency ofﬁcral shall apply the
criteria of adverse effect to historic properties within the area of potential effects.
As toreach historic property within the area of potential effects, if the agency
official finds'that there will be adverse effects, the agency official shall explain in

the report the adverse effect%%agerweﬁﬁeral—ﬂ%aﬂ—ee&s&der—mwews

(i1) Criteria of adverse effect. An adverse effect is found when it is reasonably
foreseeable that an undertaking will cause material alteration inmay-alter;-direetly
or-indireethy; any of the characteristics of a historic property that qualifiesy the
hrstorrc property for 1nclus10n in the Natlonal Reglster—m—a—maﬁner—eh&t—weﬂ}d
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wotkmanship; feeling-orassociation. Consideration shall be given to all

qualifying characteristics of an eligible or listed historic property, including those
that may have been identified subsequent to the original evaluation of the
property's eligibility for the National Register. Adverse effects may-include only
those reasonably foreseeable effects that have a reasonably close causal

relationship toeaused-by the undertaking-that may-oceurlater-intime; befarther
o di | Lative.

(A) The agency official may consider effects of the undertaking that may occur
later in time or will be far removed in distancef to the extent it assists the
agency in making reasoned decisions within the limits of its statutory
authority. If it chooses to do so, the agen€y official shall document how he or
she defined the reasonable limits in censidering such effects.

(B) Adverse effects do not include the effects of other projects separate in time or
place, or that otherwise fall outside of the agency’s regulatory authority, or
that would have to be initiated by a third party.

(iii) Examples of adverse effects. Adverse effects on historic properties include, but
are not limited to:

(A)Physical destruction of or material. damage to all or part of the property;

(B) Physical aAlteration of thea property, including restoration, rehabilitation,
repaif, maintenance, stabilization, hazardous material remediation, and
provision of handicapped access; that 1s not consistent with the Secretary's
standards for the treatment of historic properties (36 CFR part 68) and
applicable guidelines;

(€) Removal of the property from its historic location;

A)(D)  Neglect of a property which causes its deterioration, except where
such neglect and deterioration are recognized qualities of a property of
religious and cultural significance to an Indian tribe or Native Hawaiian
organization; and

BIHE) Transfer, lease, or sale of property out of Federal ownership or
control without adequate and legally enforceable restrictions or conditions
to ensure long-term preservation of the property's historic significance.

(iv) Finding of no adverse effect. An undertaking results in no adverse effect if the
undertaking’s effects do not meet the criteria of adverse effect. If a finding of no
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adverse effect is made, the agency shall proceed to subsection (¢) of this part.

(4) Identify the measures to be taken to address adverse effects identified pursuant to
subsection (b)(4)(iii) of this subsection or memorialize when the agency official has
determined that other considerations outweigh those of historic preservation.

(1) The agency official shall develop and evaluate reasonable mitigation measures
that are within the federal agency’s regulatory authoritysto address the adverse
effects on historic properties of the undertaking that are within the federal
agency’s regulatory authority.

(i1) The agency official may document its determination that.other considerations
outweigh those of historic preservation as.to any or all effeets or properties.

(c) Certification. The Section 106 Report shallbe analytic, concise, and no longer than
necessary to provide the information in §800.5(b). In finalizing the Reportathe agency
official will certify that: the agency has considered the factors mandated by Section 106;
the Report represents the agency’s good-faith effort to identify an undertaking’s potential
effects on historic properties; prioritization of effectsibased on the agency’s expert
judgment; and any considerations addressed briefly or left unaddressed are presumed to
be intentional based on the agency’s judgment that such considerations are comparatively
unimportant or frivolous.

(d) Notice of Conclusions. When the agency official hasseompleted the Section 106 Report,
he shall transmitit to all eonsulting parties pursuant to § 800.5(a)(1) along with a notice
that the agenéy has reached one of the following conclusions:

(1) No historic properties are present.

(2)-Noshistoric properties are affected. The'agency official determines that there are
historic preperties present but the undertaking will have no material effect upon them.

(3) Historic properties are affected. The agency official determines that there are
historic properties present and that the undertaking will have adverse effects on them,
and it identifies any reasonable mitigation proposed to address adverse effects,
pursuant to subsection (b)(4) of this part.

H(e) Phased evaluation-application-of-eriteria.

(1) Where the'project involves alternatives-under-consideration-eonsist-ef-corridors or
large land areas, or for other reasonwhere-aceess-to-properties-isrestriected, the agency

official may elect to issue multiple reports inuse a phased process, provided that the
agency approves or performs work only for those phases of an undertaking covered

by a report that has completed review under §§ 800.5-6-in-applying the-eriteria-of
pursuant to § 800.4(b)2).

(2) The agency official may also defer identification and evaluation of historic properties
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if such deferred process is specifically provided for in a memorandum of agreement
executed pursuant to § 800.6(c), programmatic agreement executed pursuant to §
800.14(b), or the documents used by an agency official to comply with NEPA
pursuant to § 800.8. The phased-evaluation process should establish the likely
presence of historic properties within the area of potential effects for each alternative
or inaccessible area through background research, consultation and an appropriate
level of investigation for the proposed undertaking under its regulatory authority.

§ 800.5 Circulation of Report for Comments

(a) Consulting parties.

(1) Upon completion of the report, the agency official shall transmit the Section 106
Report to the following persons and invitethem'to participate as ¢ensulting parties.

(1) The Council.

(i1) The SHPO or SHPOs of any state within the area of potential effects, exeept as
provided in § 800.2(¢c)(1).

(ii1) The appropriate THPO or THP®©s. or any other Indian tribe or Native Hawaiian
organization, as provided for in § 800.2(c)(2).

H(iv) Project applicants.
GH(v) Representatives of anylocal governments thab are entitled to be
consulting parties under § 800.2(€)(3).
(b) Timing

(d) Parties shall be deemed to have received the report and invitation to consult:

(1) On the day ef dispatchyif it is delivered via a known e-mail address or other
reliable electronic means.

(11). 5 days after dispatch, if sent by other means.

(2) Unless etherwise specified by the agency official pursuant to § 800.1(c)(2), parties
have 60 days after'receipt to respond.

(3) Any party which fails to respond within 60 days shall be deemed to have waived any
objections or comments to the report.

(c) Types of Response. Consulting parties should submit comments supporting one or more
of the following types of response:

(1) Support. The consulting party can support the agency official’s report.

(2) Factual objection. The consulting party can object, as a question of fact, to the
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agency official’s determinations as to:

(1) The scope of the area of potential effects:

(i1) The presence of historical properties within the area of potential effects:

(ii1)) Whether the project will have adverse effects on a given property or properties: or

(iv) Whether the reasonable mitigation to address adverse€ffects will, as a question of
fact, result in the resolution envisioned in the repozt.

(3) Comment. Consulting parties may provide comméntary on the policy choices
reflected in the report. including the desirability ‘of allowing other considerations to
outweigh those of historic preservation.
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§ 800.6 FinalizationResolution-ef-adverse-effeets.

(a) Analysis of Responses. When the agency official has received the responses, the agency
official shall evaluate the responses and may, at its election, either:

(1) Consult further with any or all of the commenters to reSolve the objections on
concerns of that commenter, and revise the Sectiond 06 Report as necessary, on a
timeline to be set by the ageney.official; or.

(2) Explain, via a memorandum of\decisionsthe agency’s determination on addressing
adverse effects through the Section 106 Repott.

(3) Invite some of any of.the commenters to enter into a memorandum of agreement.

(b) Memorandum of Decision. Once the agency official has evaluated the responses and
reached a determination as to how, if at all, itiwill address the effects, it may fulfill its
responsibilities under section 106.by issuing a memorandum of decision, memorializing
its determination as to how it will address effects.or whether other considerations
outweigh those of historical preservation as.to certain effects, certain properties, or the
project as a whole.

(1) In accordance with.section 110(/) of the act, 54 U.S.C. § 306114, a memorandum of
decision with respect to any undertaking that adversely affects a historic property
must be signed by the head of the agency responsible for the undertaking, who may
not delegate this deeision.

(c) Memorandumof Agireement. The agency may wish to incorporate its conclusions into a
Memorandum of Agreement between itself and other parties. A memorandum of
agreement executed and implemented pursuant to this section evidences the agency
official's compliance with section 106 and this part and shall govern the undertaking. The
agency official shall ensure that the undertaking is carried out in accordance with the
memorandum of agreement.

(1) Signatories. The Signatories shall have sole authority to execute, amend or terminate
the memorandum of agreement in accordance with this subpart.

Page 21 of 50



NOT PUBLIC — NOT FOR FURTHER DISTRIBUTION
ONLY FOR PURPOSES OF ACHP OFFICIAL BUSINESS

(1) Required signatories: The agency official and any relevant SHPO/THPO are
required to be Signatories to a memorandum of agreement executed pursuant to
paragraph (b)(1) of this section. The Council is also required to be a signatory if
it has chosen to participate in consultations.

(i1) Invited signatories:

(A) The agency official shall invite an Indian tribe or Native Hawaiian
organization that is a consulting party pursuant tod§ 800.2(c) and attaches
religious and cultural significance to historic properties at issue to be an
Invited Signatory to a memorandum of agreémenticoncerning such

properties.

(B) The agency official shall invite anysparty that assumes a résponsibility
under a memorandum of agreemént to be an Invited Signatory.

(C) The agency official may invite additional parties.to be signatories te a
memorandum of agreement. The Invited Signatories shall have the same
rights with regard to seeking amendment extermination of the
memorandum of agreement as other Signatories.

(ii1) The refusal of any party nvited to become an Invited Signatory to a
memorandum of agreement does not invalidate the memerandum of agreement.

(2) Terms. The.memorandum of agreement shall specify the ways in which adverse
effects shall be resolvedaand it shall inclide a covenant not to sue. Beyond those
essential terms, the memorandum of agreement is intended to be a flexible
instrument, and may include any such terms as are helpful, as, e.g.. provisions to deal
with the subsequent discoverysor identification of additional historic properties that
mayabe affected by the undertaking,provisions for monitoring and reporting on its
implementation, or prowvisions for termination if the undertaking has not been
implemented within a speegific time.

(3). Amendments. The Signatories to a memorandum of agreement may amend it by
unanimous written consent. If'the Council was not a Signatory to the original
memorandum of agreement and the Signatories execute an amended memorandum of
agreement, the agency official shall file it with the Council.

(4) Termination of Participation. 1f any Signatory or Invited Signatory determines that
the terms of a memorandum of agreement cannot be or are not being carried out, that
Signatory or Invited Signatory can request consultation among the Signatories to seek
amendment of the memorandum of agreement. If the consultation does not occur or
does not result in amendment of the memorandum of agreement within 60 days of
notifying the Council of such consultation request, that Signatory may rescind their
signature and terminate their participation in the memorandum of agreement. If the
Signatory that terminated their participation had substantive obligations under the
memorandum of agreement, the agency official can sever or unilaterally reform any
provision that imposed such obligations after consultation with the Council.
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(d) Publication. The agency official shall publish the Memorandum of Decision on the
agency’s website and provide all consulting parties with a copy.
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§ 800.7 Early ConsultationFailure-to-reselve adverse-effeets.

(a) Invitation of LConsulting Parties. The agency official may invite any party that could be a
consulting party under § 800.5(a), to consult earlier in the process of preparing a report.
When a project applicant has been authorizedito initiate early consultation pursuant to §
800.2(¢c)(4). it may initiate/consultation on behalf of the agency official. Such early
consultation may be apptopriate where:

(1) SHPOs, THPOs, or othenindividuals or organizations are likely to have knowledge of
historic properties in the area of potential effects and be able to identify issues
relating to the undertaking’s potential effects on such historic properties: or

(2)Indian tribes or Native Hawaiian organizations or their respective THPOs are likely to
have knowledge regarding historic properties within the area of potential effects,
which may be of religious and cultural significance that are eligible for or listed in the
National Registef.

(b) If a party is so invited:

(1) Deadline for initial response. Any such party shall respond to confirm their
participation within 15 days of service or its participation is deemed waived.

(2) Default timelines. The agency official may set timelines for participation in its notice,
provided such deadlines are reasonable in light of the project as a whole. In the
absence of such a deadline, the default deadlines shall be:
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(1) 30 days to assist in the identification of historic properties.

(i1) 45 days, to run concurrently, to assist in the evaluation of effects and to propose
ways to address adverse effects.

(3) Confidentiality. In the early consultation process, the agency official should address
concerns raised about confidentiality pursuant to § 800.11(¢).

H-No creation of rights: Participation in early consultation.éreates no rights on the part
of the consulting party nor obligations on the part of th€ agency beyond those
provided by Section 106 and this part.
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Subpart C—Other Considerations

§ 800.8 Integrating Section 106 Compliance with4he National Environmental Policy Act.
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(a) Use of the NEPA process for section 106 purposes. For any Federal undertaking that is

also a “major federal action” subject to NEPA4 aAn agency official may elect to use the
process and documentation required for the preparation of an Environmental Assessment
(EA) and Finding of No Significant Impact (FEONSDHAAONST or an Environmental
Impact Statement (EIS) Record of© Decision (ROD) to comply with section 106 in lieu
of the procedures set forth in §§ 800.3-7-threush860-6 if the agency official has notified
in advance the SHPO/THPO and the Council that it intends to do so and the following
standards are met.

(1) Standards for developing environmental documents to comply with Section 106.
During preparation of the EA or draft- EIS{DELS), the agency official shall:

(i) Identifythe area of potential effects and relevant consulting parties either

pursuant to-§-800-3(H-or through the NEPA scoping process with results
consistent with §§ 800.4(b) and 800.5(a)§-800-3(H;

(A) The agency official may.cngage in early consultation with such parties as
part of the NEPA process, ifithe official determines it would be helpful.

(i1) Identify historic properties and assess the effects of the proposed undertaking
on such properties in @ manner consistent with the standards and criteria of
§§ 800.4-threueh-800-5, provided that the scope and timing of such effortsthese
steps may be adjustedphased to reflect the agency official's consideration of
project alternatives in the NEPA process and the effort is commensurate with
the assessment of other environmental factors; and

(iii) Evaluateswreasonable mitigation measures to address adverse effects of the
undertaking on historic properties, describe them, and explain the agency
official’s selection of reasonable measures or determination that other factors
outweigh the interests in historic preservation for this particular effect,

property, or project, in the EA or EIS.
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(2) Review of environmental documents.

(i) The agency official shall submit the EA;-DELS; or EIS to the relevant
consultlng partres 1dent1ﬁed pursuantSHP—Q/:PHP—Q—Indian—tﬂbes—and—Naﬂlvle

800 5( a) as 1f 1t were a Sectlon 106 Report under thrs part and follow the same

procedures as set forth in SS 800 5-6.for obtarnrngaﬁeeted—lﬁsteﬂeprepertie&,

pﬂbhe comment and to 1nf0rm the agency’s de01510n for the purposes of section

106 review. If the documentbeing prepared is-aDEIS or EIS. the ageney
ficial shall al it o "

(i1) As part of this process, the.agency officialbmay specify deadlines by which
comments must be received to comply with the.relevant deadlines applicable to
the NEPA processsunder statute, regulation, or other.agency policy.

(ii1) The'agency’s determination related to effects to historic properties may be
incorporated into a FONSI for any EAvand/or the agency’s decision document
or a ROD, asiapprepriatendepending onithe out of the NEPA review.
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(b) Modification of the undertaking. 1f the undertaking is modified after approval through
the ROD or other decision document in a manner that materially changes the undertaking
or alters its effects on historic properties, or if the agency official fails to ensure that the
measures adopted to addressaveid;mintmize-or-mitigate adverse effects (as specified in
either the FONST-er-the ROD or other decision document, or in the documentbinding
commitment adopted pursuant to paragraph (a)(2)(e)}4)-of this section and § 800.6) are
carried out, the agency official shall notify the Council and all consulting parties and
proceed in accordance with any appropriate process under this part or athat supplemental
env1r0nmental documents—wﬂJ—b%p%epafed— in comphance w1th NEPA-o+-that-the
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(c) Actions categorically excluded under NEPA. 1f a project, activity or program is found to
be excluded pursuant to a categorical exclusion under NEPA, see 42 U.S.C. §§
4336(a)(2). (b)(2). the agency official shall determine if, notwithstanding that finding, the
project, activity, or program qualifies as a Federal undertaking requiring review under
section 106 pursuant to § 800.3(a). If so, the agency official shall first review whether the
undertaking falls within an exempted category under § 800.14(c). If not, the agency
official shall then proceed with section 106 review in accordance with the procedures in

this part.

b M b 9 b b

§ 800.9 Council review of section 106 compliance.

(a) Assessment of agency official compliance for individual undertakings. The Council may
provide to the agency official its advisory opinion regarding the substance of any finding,
determination or decision or regarding the adequacy of the agency official's compliance
with the procedures under this part. The Council may provide such advice at any time at

the request of any 1nd1V1dual agency or orgamzatlonﬂr—eﬁ—tts—e%%—mmaﬂ%e flih%&geﬁey

(b) Agency failure to provideforeclosure-of the Council's an opportunity to comment.
Where an agency official has failed to complete the requirements of section 106 in
accordance with the procedures in this part prior to the approval of an undertaking, the
Council's may be deprived of an opportunity to comment on.the agency official’s
findings.maybeforeclosed: The Council may review such'an undertaking a-ease-to
determine whether the Council was so deprivedafereclosure-has-oceurred. If tFhe
Council determines. that the'agency failed tQ provide it with an opportunity to comment,
then it shall notify the agency official and the-ageney's Federal preservation-officerand
allow 30 days for the agency official to provide information as to whether deprivation of
the Council’s opportunity to. commentforeeldsure has occurred. H-the-Couneil-determines
foreclosure-has-eeenrred;t1he Council shall transmit the determination to the agency
official and the head of the agency. The Council shall also make the determination
available to the public and any parties known to be interested in the undertaking and its
effects upon historic properties.

(c) Intentional adverse effects by applicants —

(1) Agency responsibility. Section 110(k) of the act prohibits a Federal agency from
granting a loan, loan guarantee, permit, license or other assistance to an applicant
who, with intent to avoid the requirements of section 106, has intentionally
significantly adversely affected a historic property to which the grant would relate, or
having legal power to prevent it, has allowed such significant adverse effect to occur,
unless the agency official, after consultation with the Council, determines that
circumstances justify granting such assistance despite the adverse effect created or

permitted by the applicant.-Guidanece-issued-by-the-Seeretary pursuant-to-seetion 10
of the-act governs-itsimplementation-
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(2) Consultation with the Council. When an agency official determines, based on the
actions of an applicant, that section 110(k) is applicable and that circumstances may
justify granting the assistance, the agency official shall notify the Council and provide
documentation specifying the circumstances under which the adverse effects to the
historic property occurred and the degree of damage to the integrity of the property.
This documentation shall include any views obtained from the applicant,
SHPO/THPO, an Indian tribe if the undertaking occurs on or affects historic
properties on tribal lands and the Indian tribe does not have'an appointed or
designated THPO, and other parties known to be interested in the undertaking.

(1) Within 30thirty days of receiving the agency official's notification;unless
efehem&s%&gfeed—te—by—ﬁ&%a«geney—eﬁﬁerai— the Council shall provide the agency
official with its opinion as to whether circumstances justify granting assistance
to the applicant and any possible mitigation of the prior adverse effects.

(i1) The agency official shall consider the Council’s opinion in making a decision
on whether to grant assistance to the applicant, and shall notify the Council, the
SHPO/THPO, and other parties known to be interested in the undertaking prior
to granting the assistance.

(d) Compliance with Section 106. If an agency official, after consulting with the Council,
determines to grant the assistance, the agency official shall comply with §§ 800.3 through
800.6 to take into account the effects of the undertaking on any historic properties.

(e) Evaluation of Section 106 operations. The Council may evaluate the operation of the
section 106 process by periodic reviews of how participants have fulfilled their legal
responsibilities and how effectively the outcomes reached advance the purposes of the
act.

(1) Information from participants. Section 203 of the act authorizes the Council to
obtain information from Federal agencies necessary to conduct evaluation of the
section 106 process. The agency official shall make documentation of agency
policies, operating procedures and actions taken to comply with section 106 available
to the Council upon request. to the extent permitted by law and within available
funds. The Council may request available information and documentation from other
participants in the section 106 process.

(2) Improving the operation of section 106. Based upon any evaluation of the section
106 process, the Council may make recommendations to participants, the heads of
Federal agencies, and the Secretary of actions to improve the efficiency and
effectiveness of the process. Where the Council determines that an agency official or
a SHPO/THPO has failed to properly carry out the responsibilities assigned under the
process in this part, the Council may participate in individual case reviews conducted
under such process #-addition-to-the SHPO/AHPO-for such period that it determines
is necessary to improve performance or correct deficiencies. If the Council finds a
pattern of failure by a Federal agency in carrying out its responsibilities under section
106, the Council may review the policies and programs of the agency related to
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historic preservation pursuant to section 202(a)(6) of the act and recommend methods
to improve the effectiveness, coordination, and consistency of those policies and
programs with section 106.

§ 800.10 Special requirements for protecting National Historic Landmarks.

(a) Statutory requirement. Section 110(f) of the act requires that the agency official, to the
maximum extent possible, undertake such planning and actions.as may be necessary to
minimize harm to any National Historic Landmark that may be directly and adversely
affected by an undertaking. When commenting on such undertakings, the Council shall
use the process set forth in §§ 800.5-6-threugh-800-7 and give special consideration to

protecting National Historic Landmarks-as-speeifiedinthis-seetion.

e)(b) Involvement of the Secretary. The agency official shall notify the
Secretary of any consultation involving a National Historic Landmark and invite the
Secretary to participate in the consultation where there may be an adverse effect. The
Council may request a report from the Secretary under section 213 of the act to assist
in the consultation.

d(c) Report of outcome. When the Council participates in consultation
under this section, it shall report the outcome of the section. 106 process, providing its
written comments or any memoranda of agreement to which it is a signatory, to the
Secretary and the head of the agency responsible for the undertaking.

§ 800.11 Documentation standards.

(a) Adequacy of documentation. The agency official shall ensure that a determination,
finding, or agreement under the procedures in this partsubpart is supported by
sufficient documentation to enable any reviewing parties to understand its basis. The
agency official shall provide such documentation to the extent permitted by law and
within available funds. When an agency official is conducting phased identification or

evaluation under this partsubpart, the documentation standards regarding description of
hlstorlc propertles may be applled ﬂex1b1y H—%@e&m&ﬂ—er—kh%%@@#HP—@—wheﬁ

(b) Format. The agency official may use documentation prepared to comply with other
laws to fulfill the requirements of the procedures in this partsubpart, if that
documentation meets the standards of this section.
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(c) Confidentiality —

(1) Authority to withhold information. Section 304 of the act provides that the head of
a Federal agency or other public official receiving grant assistance pursuant to the
act, after consultation with the Secretary, shall withhold from public disclosure
information about the location, character, or ownership of a historic property when
disclosure may cause a significant invasion of privacy; risk harm to the historic
property; or impede the use of a traditional religious site by practitioners. When the
head of a Federal agency or other public official has determined that information
should be withheld from the public pursuant to these criteria, the Secretary, in
consultation with such Eederal-agency head or official, shall determine who may
have access to the information for the purposes of carrying out the act.

(2) Consultation with the Council. When the information in question has been
developed in the course of an agency’s.compliance with this part, the Secretary
shall consult with the Council in reaching determinations on the withholding and
release of information unless the information is required to be withheld from
disclosure by another statute. In furtherance ofithis censultation requirement,
theThe Federal agency shall.provide the Couneil with relevant available
information, including views of the SHPO/THPO, Indian tribes and Native
Hawaiian organizations, related to the confidentiality concern. The Council shall
advise the Secretary and the Federal agency within 2136 days of receipt of
available information; provided, that a failure by. the Coungilito provide timely
advice shall netidelay the Secretary’s determinatiomsegardingthe withholding and

release of informationadequate-documentation.

(3) Other authorities affecting confidentiality. Other Federal laws and program
requirements may limit public access to information concerning an undertaking and
its effects on historic properties. Where applicable, those authorities shall govern
public access to information developed in the section 106 process and may
authorize the agency official to protect the privacy of non-governmental applicants.

(d) Report. Fi ~Documentation shall include, as
relevant:

(1) A description of the undertaking, specifying the Federal involvement, and its area of
potential effects, including photographs, maps, and drawings, as necessary;

(2) A description of the steps taken to identify historic properties, including, as
appropriate, efforts to seek information pursuant to § 800.4(b);and

(3) The basis for determining that no historic properties are present or affected, if such a
determination has been made;
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2\ A deserintion of ] | dentif histori os:

3)(4) A description of the-affeetedany historic properties present, including information
on the characteristics that qualify them for inclusion in the National Register;

4)(5) A description of the undertaking's effects on those historic properties; and

5)(6) An explanation of why the criteria of adverse effect were found applicable or
inapplicable, including any reasonable mitigation to address adverse effects, or,
where appropriate, an explanation of why other considérations outweigh any

conditions or futurc actions to avoid, minimize or mitigate adverse effects; and=

(e) Memorandum of decision. A memorandum«0f decision shall include, as.appendices,
the report and the agency official’s responSe to any comments received from consulting
parties.

(a) Memorandum of agreement. A memorandum of agreementshall include, as appendices, the
report and the agency official’s response to any comments recelved from consulting

§ 800.12 Emergency situations.

(a) Agency procedures ¥heEach agencyeﬁe%&eomtﬂ%aﬂoﬁ—wﬁ%keh%apprepﬂa{e

GGH-HGI—I— is encouraged to develop procedures for takrng h1stor1c propert1es 1nto
account during operations which respond to a disaster or emergency declared by the
President, a tribal government, or the Governor of a State or which respond to other
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emergency situations. immediate-threats-to-life-orproperty—If approved-agreed to by

the Council, the procedures shall govern the agency's historic preservation
responsibilities during any disaster or emergency in lieu of §§ 800.3 through 800.6.

(b) Alternatives to agency procedures. In the event an agency official proposes an

emergency undertaking inas-an-essential-and-immediate response to a disaster or
emergency declared by the President, a tribal government, or the Governor of a State or

another emergency situationimmediate-threat-to-life-or propertyy and the agency has not

developed procedures pursuant to paragraph (a) of this section, the agency official may
comply with section 106 by:

(1) Following a programmatic agreement developed pursuant to § 800.14(b) that
contains specific provisions for dealing with historic properties in emergency
situations; or

(2) Notifying the Council, the appropriate SHPOs/THPOs and any Indian tribe or

Native Hawaiian organization entitledthatmay-attachreligious-and-eultural

s%ﬂée%e%e%ﬁﬁeﬂepfep%ﬁes—kﬂeeky to be a.consulting party under §
800.2(c)(2)affected prior to the undertaking and affording them an opportunity to

comment within 7seven days of notification. If the agency official determines that
circumstances do not permit 7seven days for comment, the agency official shall
notify the Council, the SHPO/THPO and suchthe Indian tribe or Native Hawaiian
organization as soon as is feasible, including, if necessary, afier the undertaking,
and invite any comments within the time available.

and salvage operations conducted to preserve life or property are exempt from the
provisions of section 106 and this part.

§ 800.13 Post-review discoveries.

(a) Planning for subsequent discoveries —

(1) Using a programmatic agreement. An agency official may develop a programmatic
agreement pursuant to § 800.14(b) to govern the actions to be taken when historic
properties are discovered during the implementation of an undertaking.

(2) Using memoranda of decision or memorandum of agreement-deeuents. When the
agency official’s identification efforts in accordance with § 800.4 indicate that
historic properties are likely to be discovered during implementation of an
undertaking and no programmatic agreement governs the undertakinghas-been

developed-pursuant-to-paragraph-(a)(H-of thisseetion, the agency official shall
include in any finding-of ne-adverse-effeet-or-memorandum of decision or

memorandum of agreement, the -a-process that agency official shall follow to address
to-resolve-any adverse effects upon such subsequently discovered properties. Actions
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in conformance with the-such process satisfy the agency official's responsibilities
under section 106 and this part.

(b) Discoveries without prior planning. If historic properties are discovered or
unanticipated effects on historic properties found after the agency official has
completed the section 106 process without establishing a process under paragraph (a)
of this section, the agency official shall make reasonable efforts to aveid;minimize-or
mitigateaddress adverse effects to such properties and:

(1) If the agency official has not approved the undertaking or if construction on an
approved undertaking has not commenced, consultto reselve-address adverse effects
pursuant to §§ 800.4-6; or

(2) If the agency official, the SHPO/THPO and any Indian tribe or Native Hawaiian
organization that might attach religious.and cultural significance to the affected
property agree that such property is of value solely for its scientific, prehistoric,
historic or archaeological data, the agency official may comply with the
Archaeological and Historic Preservation Act instead-of the procedures in this part
and provide the Council, the SHPO/THPO, and the such Indian tribe or Native
Hawaiian organization with a report on the actions within a reasonable time after they
are completed; or

(3) If the agency official has approved the undertaking and construction has commenced,
determine actions that the agency official can take to reselve-address adverse effects,
and notify the SHPO/THPO, any Indian tribe or Native Hawaiian organization that

might-attéehreligiousand-cultural signifieance-entitled to be a consulting party under
§ 800.2(e)(2)the-affected-property, and the Council within 48 hours of the discovery.

The notification shall describe the agency official’s assessment of National Register
eligibility of the property and proposed actions to reselve-theaddress adverse effects.
The SHPO/THPO, the-any Indian tribe or Native Hawaiian organization entitled to be
a consulting party under. § 800.2(c)(2), and the Council shall respond within 48 hours
of the notification. The agency official shall take into account their recommendations
regarding National Register eligibility and proposed actions, and then carry out any
actions the ageney official determines to be appropriate-actions. The agency official
shall provide the SHPO/THPO, the-any Indian tribe or Native Hawaiian organization
entitled to be a consulting party under § 800.2(c)(2), and the Council a report of the
actions when they are completed.

(c) Eligibility of properties. The agency official;in-consultation-with-the SHPO/THPO;
may assume a newly-discovered property to be eligible for the National Register for
purposes of section 106. The agency official shall specify the National Register criteria

used to assume the property's eligibility so that information can be used to address
the resolution-of-adverse effects.

(d) Discoveries on tribal lands. If historic properties are discovered on tribal lands, or
there are unanticipated effects on historic properties found on tribal lands, for an

approved undertaking that did not includeafter the-ageney-official- has-completed-the
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seetion1H06-process-witheut-establishing a process under paragraph (a) of this section
and ground-disturbing activities haveeenstraetion-has commenced, the agency official
shall comply with applicable tribal lawsregulations and consult with the THPO

orprecedures-and-obtain-the-concurrence-of the Indian tribe, as applicable, on the
proposed action.

Subpart DE—Program Alternatives

§ 800.14 Federal agency program alternatives.

b)(a) Programmatic agreements. The Council and the agency official may negotiate
develop and agree to a programmatic agreement to govern the implementation of a

particular program or thereselution-ofto address adverse effects from certain complex
project situations or multiple undertakings.

(1) Use of programmatic agreements. A programmatic agreement may be used:

(i) When effects on historic properties are similar and repetitive or are multi-State
or regional in scope;
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(i) When effects on historic properties cannot be fully determined prior to approval
of an undertaking;

(iii)) When nonfederal parties are delegated major decisionmaking responsibilities;

(iv) Where routine management activities are undertaken at Federal installations,
facilities, or other land-management units; or

(v) Where other circumstances warrant a departure from the sormal-standard
section 106 process.

(2) Developing programmatic agreements for agency programs.

(1) Consultation. The agency official may ¢onsulteonsultationshall-invelve, as
appropriate, individual SHPOs/THPQs, the National Conference of State
Historic Preservation Officers (NCSHPO), Indian tribes and Native Hawaiian
organizations, other Federal agencies, and members of the public. in developing
—H-the programmatic agreement. If a programmati¢ agreement has the
reasonable foreseeable potential to affect historic properties on tribal lands or
historic properties of religious and cultural significance to an Indian tribe or
Native Hawaiian organization off tribal lands, the agency official shall also

follow paragraph (df) of this section.

(i) Effect. The programmatic agreement shall take effect when executed
by the Council and; the agency official. The agency official and the Council
shall seekabut ar¢ motirequired to obtain, the concurrence of the appropriate
SHPOs/THPOs when the programmatic agreement concerns a specific region,
or the president of NCSHPO when NCSHPO has participated in the
consultation. A programmatic agreement shall take effect on tribal lands only
when the applicable THPO, Indian tribe, or a designated representative of the
tribe is a signatory to the programmatic agreement. Compliance with the
procedures established by an approved programmatic agreement satisfies the
agency's section 106 responsibilities for all individual undertakings of the
program covered by the programmatic agreement until it expires or is
terminated by the agency official, the president of NCSHPO when a signatory,
or the Council. Termination by an individual SHPO/THPO or Indian tribe shall
only terminate the application of a regional programmatic agreement within the
jurisdiction of the SHPO/THPO. If a THPO assumes the responsibilities of a
SHPO pursuant to section 101(d)(2) of the act and the SHPO is signatory to
programmatic agreement, the THPO assumes the role of a signatory, including
the right to terminate a regional programmatic agreement, but only on tribal
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lands under the jurisdiction of the tribe.

(iii) Netice. The agency official shall notify the parties with which it has consulted
that a programmatic agreement has been executed under paragraph (b) of this
section, provide appropriate public notice before it takes effect, and make any
internal agency procedures implementing the programmatic agreement readily
available to the Council, SHPO/THPOs, and the public

(iv) If the Council determines that the terms of a programmatic agreement are not
being carried out and terminates thate programmatic agreement;-erifsuch-an

agreementis-terminated, or if such agreement is‘terminated by NCSHPO, a
SHPO/THPO. or Indian tribe, as applicable.4hen those individual undertakings

of the program that do not survive termination under paragraph (a)(2)(ii) the

ageney—ef—ﬁe}ai—shall comply Wlth subpart B of this part—wﬁh—regafd—te

43 Prototype programmatic agreements. The Council may designate
an agreement document as a prototype programmatic agreement that may be used
for the same type of program or undertaking in more than one case or area. When
an agency official uses such a prototype programmatic agreement, the agency
official may develop and execute the agreement with the appropriate SHPO/THPO
and the agreement shall become final without need for Council participation in
consultation or Council signature.

te)(b) Exempted categories —

(1) Criteria for establishing. The Council or an agency official may at any time propose
a program or category of undertakings that may be exempted from review under the
provisions of subpart B of this part, if the program or category meets the following
criteria:

(i) The actions within the program or category would otherwise qualify as
“undertakings” as defined in § 800.16;

(i1) Such action, considering its magnitude, normally does not have adverse Fhe

potential effects of the undertakings within the program or catcgory upon

historic properties, or such effects are fereseeable-and-ikelyto-benormally
minimal-ernetadverse; and

(iii) Exemption of the program or category is consistent with the purposes of the act.
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(2) Consultation. The agency official may consult, as.a@ppropriate, NCSHPO,

individual SHPOs/THPOs; Indian tribes and Native Hawaiian organizations, other
Federal agencies, and members of the public, in formulating an exempted category.
If a proposed exemption has teasonably fereseeable potential to affect historic
properties on tribal lands or historic properties.of religious and cultural significance
to an Indian tribe.or Native Hawailan organizatiomefT tribal lands, the agency
official shall’also follow paragraph (d) of this section.

5)(3) Council review of proposed exemptions. The Council shall review an proposed
exemption prepesal-that is supported by documentation describing the program or
category for which the exemption is sought, demonstrating that the criteria of
paragraph (c)(1) of this section have been met, deseﬂbmg—eh%metheés—&sed—te—seek

the views of the publie-and summarizing any views submitted, as applicable, by the
SHPOs/THPOs, the public, and any others consulted. Unless it requests further

information, the Council shall approve or reject the proposed exemption within 30
days of receipt, and thereafter notify the relevant agency official and SHPO/THPOs
of the decision. The decision shall be based on the consistency of the exemption with
the purposes of the act, taking into consideration the magnitude of the exempted
undertaking or program and the likelihood of impairment of historic properties in
accordance with section 214 of the act.

(6)(4) Legal consequences. Any undertaking that falls within an approved exempted
program or category shall require no further review pursuant to subpart B of this part,
unless the agency official erthe- Ceuneil-determines that there are extraordinary
circumstances under which the normally excluded undertaking should be reviewed
under subpart B of this part.

(H(5) Termination. The Council may terminate an exemption at the request of the
agency official or when the Council determines, after consultation with the relevant
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agency officials, that the exemption no longer meets the criteria of paragraph (c)(1) of
thls section and cannot be narrowed in scope to meet such criteria. %%Geﬁneﬂ—shaﬂ

(6) Notice.

(i) The proponent of the exemption shall publish notice of any approved exemption
in the Federal Register.

(i) The Council shall maintain a catalog of@pproved exemptions.

(7) Periodic Review. The Council and agency officials shall periodically review
existing exemptions and propose new exemptions from reviewausing the criteria
set forth in subsection (1) above.

d(c) Programmatic comments. An agency official may request the

Council to comment on a category of undertakings in lieu of conducting individual
reviews under §§ 800.4 through 800.6. The Council may provide program comments at
its own initiative.

(1) Agency request. The agency official shall identify the category of undertakings,
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specify the likely effects on historic properties, specify the steps the agency official
will take to ensure that the effects are taken into account, identify the time period
for which the comment is requested and summarize any views submitted by
interested parties or the public.

(2) Consultation. The agency official shall consult, as appropriate, NCSHPO,

individual SHPOs/THPOs, Indian tribes'and Native Hawaiian organizations, other
Federal agencies, and members of the public.in formulating'a programmatic
comment. If a proposed programmatic comment concerns projécts that may
reasonably foreseeably. affect historie propérties on tribal lands or historic
properties of religious and cultural significance to an Indian tribe or Native
Hawaiian organization off\tribal lands, the agency official shall also follow
paragraph (d) of this section.

(i) Council action. Unless the Council requests additional documentation, notifies
the agency official that it will decline to comment, or obtains the consent of the
agency official to extend the period for providing comment, the Council shall
comment to the agency official within 45-30 days of the request.

(A)If the Council comments, the agency official shall take into account the
comments of the Council in carrying out the undertakings within the
category and publish notice in the FEDERAL REGISTER of the Council's
comments-and steps the agency will take to ensure that effects to historic
properties are taken into account.

(B) If the Council declines to comment, the agency official shall continue to
comply with the requirements of §§ 800.3 through 800.6 for the individual
undertakings.
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te)(d) Consultation with Indian tribes and Native Hawaiian
organizations when developing program alternatives. Whenever an-the Council or the
agency official proposes a program alternative pursuant to paragraphs (a) through (c) of
this section_that has reasonably foreseeable potential to affect historic properties on
tribal lands or historic properties of religious and cultural significance to an Indian tribe
or Native Hawaiian organization off tribal lands, the Council or; the agency official
shall ensure that development of the program alternative includes apprepriate
sovernment-to-government-consultation with affected Indian tribes and eensultation
with-affeeted-Native Hawaiian organizations.

(1) Identifying affected Indian tribes and Native Hawaiian organizations. The
Council or the agency official, as applicable, shall make a reasonable and good
faith effort to identify Indian tribes and NativesHawaiian organizations that should

be consulted regardmg a proposed program alternatlve }f—aﬂyuﬁdeftakmg_eevefed

and-consult-with-them: When a proposed program alternative has nationwide
applicability, the agency official shall identify as-appropriate government-to
covernmentconsultations with Indian tribes-and eonsult-with-Native Hawaiian
organizations in accordance with existing Executive orders, Presidential
memoranda, and applicable provisions of law. and undertake such consultations.

(2) Results of consultation. The Council or the agency official shall previde-prepare
summaries of the views;-along-with-copies-ofany-written-comments; pr0V1ded by
affected Indian tribes and Native Hawaiian organizations and assemble copies of
any written éemments provided by such Indian tribes and Native Hawaiian
organizations for the Couneil’s review to-the-Couneil-as part of the documentation
for the proposed program alternative. The Council and the agency official, as
applicable, and the Council shall take-consider those views inte-aceountand
comments in reaching a final decision on the proposed program alternative.

SUBPART E DEFINTIONS

§ 800.16 Definitions.

(a) Act means the National Historic Preservation Act of 1966, as amended, 54 U.S.C.
300101, et seq. 6 H-S-€-470-470w-6.

(b) Address adverse effects means those measures adopted in accordance with § 800.6 to
avoid, minimize, or otherwise mitigate the adverse effects of the undertaking on
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historic properties identified in § 800.4.

b)(c) Agency means agency as defined in 5 U.S.C. 551.

e(d) Approval of the expenditure of funds means any agency decision
authorizing or permitting the expenditure of Federal funds or financial assistance on an
undertaking, including any agency decision that may be subject to an administrative
appeal.

d(e) Area of potential effects means the geographic area or areas within
which an undertaking causes direct material may-directy-orindireetly-cause-alterations
in-the-charaeter-or-use-ofto historic properties, if any such properties exist. The area of
potential effects is influenced by the scale and nature of an undertaking and may be
different for different kinds of effects caused by the undertaking.

() Comment means the findings and recommendations of the Council
formally provided in writing to the head of a Federal agency under section 106.

H(g) Consultation means the process of seeking;-diseussing; and

considering the views of other pamerpaﬂ{s—aﬂd—wher%feaﬁb}%seekﬁ&g—&gfeem%n{
w&h—themp_artle regardmg matters ar1s1ng in the section 106 process —"Ph%eere&a%ys

)(h) Council means the Advisory Council on Historic Preservation or a
Council member or employee designated to-act for the Council.

() Day or days means calendar days.

®H31) Effect means material alteration to the characteristics of a historic

property that qualifying it the historic property for inclusion in er-eligibilityfor-the
National Register.

(1) As defined in section § 301(5) of the Act hHistoric property “means any

prehistoric or historic district, site, building, structure, or object included iron, or
eligible for inclusion iron, the National Register [of Historic Places maintained by

the Secretary of the Interior], ef Historiec Places-maintained-by-the-Seeretary-of-the
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Interior—This-term-includinges artifacts, records, and material remains that-are
related-to-and-located-within-such propertiesrelating to the district, site, building,
structure, or object.” 54 U.S.C. § 300308. The term includes ‘‘Property preperties
of traditional religious and cultural importance to an Indian tribe or Native
Hawaiian organization and-[that] may be determined to be eligible for inclusion on
meet-the National Register-eriteria.” 54 U.S.C. § 302706(a).

(2) A physical location qualifies as property under both of these.definitions if:

(1) It includes, or has included at some point in the past, tangible human
improvements: and

(i1) It is geographically compact.

For the avoidance of doubt, noncompact{unimproved natural features such as
mountains, valleys. bodies of water, of landscapes, including ethnographic
landscapes, do not qualify as property for the purposes of section 106.

2)(3) The term eligible for inclusion in the National Register includes
both properties formally determined as such in accordance with regulations of the
Secretary of the Interior-and all other properties that meet the National Register
criteria.

(D) Indian tribe means an Indian tribe; band, nation, or other organized
group or community, including a native village, regional corporation, or village
corporation, as those terms are defined in section 3 of the Alaska Native Claims
Settlement Act (43 U.S.C. 1602), which is recognized as eligible for the special
programs and services provided by the United States to Indians because of their status
as Indians.

(m)¥nvited Signateries means.those persons that sign a programmatic agreement or
memorandum of agreement.

(n) Local government means a city, county, parish, township, municipality, borough, or
other general purpose political subdivision of a State.

e (o) National Historic Landmark means a historic property that the

Secretary of the Taterior-has designated a National Historic Landmark.

() National Register means the National Register of Historic Places
maintained by the Secretary-ef-thetnterior.

©(qQ) National Register criteria means the criteria established by the
Secretary of-thenterior-for use in evaluating the eligibility of properties for the
National Register (36 CFR part 60).
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()

(1) Native Hawaiian organization means any organization which serves and
represents the interests of Native Hawaiians; has as a primary and stated purpose
the provision of services to Native Hawaiians; and has demonstrated expertise in
aspects of historic preservation that are significant to Native Hawaiians.

(2) Native Hawaiian means any individual who is a descendant of the aboriginal
people who, prior to 1778, occupied and exercised sovereignty in the area that now
constitutes the State of Hawaii.

(s) Reasonable mitigation means measures that are technically and economically feasible

to address adverse effects while taking into account the goals of the undertaking.

() Secretary means the Secretary of the Interior acting through the
Director of the National Park Service except where otherwise specified.

(v) Required Signatories means those personsithat are required to sign a programmatic
agreement or memorandum of agreement.

(v) State Historic Preservation Officer (SHPO) means the official appointed or
designated pursuant to section 101(b)(1) of the act to administer the State historic
preservation program or a representative designated to act for the State historic
preservation officer.

(w) Tribal Historic Preservation Officer (THPQO) means the tribal official appointed by
the tribe's chief governing authority or designated by a tribal ordinance or preservation
program who has assumed the responsibilities of the SHPO for purposes of section 106
compliance on tribal lands in accordance with section 101(d)(2) of the act.

(x) Tribal lands means all lands within the exterior boundaries of any Indian reservation
and all dependent Indian communities.

(y) Undertaking means a project, activity, or program funded in whole or in part under the
direct or indirect jurisdiction of a Federal agency, including those carried out by or on
behalf of a Federal agency; those carried out with Federal financial assistance; and
those requiring a Federal permit, license or approval.

SUBPART F TRANSITION

§ 800.17 Transition
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(a) Any consultation, related to an undertaking under this Part, which commenced prior to
[the effective date of this rulemaking] shall continue to be evaluated under the process
prescribed by this Part as of INSERT DATE, unless the project sponsor requests in
writing for the consultation to be processed under this Part as of [the effective date of
this rulemaking].

(b) For one year subsequent to [the effective date of the rulemaking], a project proponent
may elect to undertake consultations under the process prescribed by this Part as of
INSERT DATE.

SUBPART G SEVERABILITY

§ 800.18 Severability

The sections of this part are separate and severable from one another. If any section or portion
therein is stayed or determined to be invalid, or the applicability of any section to any person
or entity is held invalid, it is the Council’s intention that the validity. of the remainderiof those
parts will not be affected, with the remaining section, andall applications thereof, to continue
in effect.

Pt. 800, App. A

Appendix A to Part 800 — Criteria for Council Involvement in Reviewing Individual
section 106 Cases

(a) Introduction. This appendix sets forth the criteria that will be used by the Council to
determine whether to enter an individual section 106 review that it normally would not
be involved in.

(b) General policy. The Council may choose to exercise its authorities under the section
106 regulations to participate in an individual project. pursuant-The Council’s decision
to do so will'be guided by the following criteria. However, the Council will not always
elect to participate even though one or more of the criteria may be met.

(c) Specific criteria. The following criteria inform when tFhe Council is likely to enter the

section 106 process at-the steps specified in the regulations in this part when an
undcrtaking:

(1) Has substantial impacts on important historic properties. This may include adverse
effects on properties that possess a national level of significance or on properties that
are of unusual or noteworthy importance or are a rare property type; or adverse
effects to large numbers of historic properties, such as impacts to multiple properties
within a historic district.

(2) Presents important questions of policy or interpretation. This may include questions
about how the Council's regulations are being applied or interpreted, including
possible foreclosure or anticipatory demolition situations; situations where the
outcome will set a precedent affecting Council policies or program goals; or the
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development of programmatic agreements that alter the way the section 106 process
is applied to a group or type of undertakings.

(3) Has the potential for presenting procedural problems. This may include cases with
substantial public controversy that is related to historic preservation issues; with
disputes among or about consulting parties which the Council's involvement could
help resolve; that are involved or likely to be involved in litigation on the basis of
section 106; or carried out by a Federal agency, in a State or locality, or on tribal
lands where the Council has previously identified problems with section 106
compliance pursuant to § 800.9(d)(2).

(4) Presents issues of concern to Indian tribes or Native Hawaiian organizations. This
may include cases where there have been coneerns raised about the identification of,
evaluation of or assessment of effects on historic properties to which an Indian tribe
or Native Hawaiian organization attaches religious and cultural significance; where
an Indian tribe or Native Hawaiian organization has requested Council involvement
to assist in the resolution of adverse effects; or where there are questions relating to
policy, interpretation or precedent under section 106.0or its relation to other
authorities, such as the Native American Graves Protection and Repatriation Act.
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